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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

CITY OF DETROIT,  

a Municipal Corporation Organized  

and Existing Under the Laws of the  

State of Michigan, 

Plaintiff, 

v. 

SYNCORA GUARANTEE INC.,  

a New York Corporation, 

and 

U.S. BANK, N.A., 

and 

MGM GRAND DETROIT, LLC, 

and 

DETROIT ENTERTAINMENT, LLC,  

d/b/a MOTORCITY CASINO 

HOTEL, 

and 

GREEKTOWN CASINO, LLC, 

Defendants. 

 

Case No.: 2:13-cv-12987-LPZ-

MKM 

Hon. Lawrence P. Zatkoff 

 
 

SYNCORA GUARANTEE INC.’S RESPONSE IN OPPOSITION  

TO CITY OF DETROIT’S MOTION FOR A PROTECTIVE ORDER 
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 The City of Detroit’s (the “City”) Motion for a Protective Order has, at its 

core, one central argument: Syncora Guarantee Inc. (“Syncora”) should not be 

permitted to conduct expedited discovery because “the City has agreed to dissolve 

the temporary restraining order at issue here and withdraw its request for a 

preliminary injunction.”  (Mot. at 4.)  Relying on its agreement to dissolve the 

TRO, the City argues that Syncora no longer has good cause to conduct discovery 

on an expedited basis.  This argument, however, suffers from a fundamental flaw 

— there is no such agreement.  While it is true that, on numerous occasions, the 

City has expressed its willingness to enter into a stipulated order dissolving the 

TRO, when Syncora asked the City to do so, the City abruptly reversed course and 

refused to enter into such a stipulation.  The City’s about-face continued when it 

took the position that the TRO is of “indefinite duration” — a position that is 

directly contrary to its prior statements and federal law. 

 Given the City’s unwillingness to dissolve the TRO, the central argument in 

its Motion for a Protective Order — that the existence of an agreement to dissolve 

the TRO moots the need for expedited discovery — no longer applies.  In fact, 

because the TRO is still effective, good cause exists for this Court to order 

expedited discovery relating to Syncora’s Emergency Motion to Dissolve the 

Temporary Restraining Order and Conduct Expedited Discovery (“Emergency 

Motion”).  Accordingly, the City’s Motion for a Protective Order should be denied 
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or, in the alternative, the Court should dissolve the TRO and deny the City’s 

request for a preliminary injunction.   
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BRIEF IN SUPPORT OF  

SYNCORA GUARANTEE INC.’S RESPONSE IN OPPOSITION  

TO CITY OF DETROIT’S MOTION FOR PROTECTIVE ORDER 

 

ISSUE PRESENTED 

  
 Whether good cause exists for expedited discovery where the City has 

refused to dissolve a temporary restraining order that it obtained ex parte and under 

false pretenses and which, according to the City, is of “indefinite duration.” 
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MOST APPROPRIATE AUTHORITIES 

Good Cause Exists for Expedited Discovery in Injunctive Proceedings 

 Federal Rule of Civil Procedure 26(d)(1) states that “[a] party may not seek 

discovery from any source before the parties have conferred as required by Rule 

26(f), except in a proceeding exempted from initial disclosure under Rule 

26(a)(1)(B), or when authorized by these rules, by stipulation, or by court order.” 

 The 1993 advisory committee notes to Rule 26 state that orders authorizing 

expedited discovery “will be appropriate in some cases, such as those involving 

requests for a preliminary injunction.” 

 Ellsworth Associates, Inc. v. United States, 917 F. Supp. 841, 844 (D. D.C 

1996), states that “[e]xpedited discovery is particularly appropriate when a plaintiff 

seeks injunctive relief because of the expedited nature of injunctive proceedings.”  

See also U.S. Securities and Exchange Commission v. Wilson, 2012 WL 5874456, 

at *4 (E.D. Mich. Nov. 20, 2012).1 

                                                 
1 Unpublished opinions cited herein are attached as Exhibit 1. 
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ARGUMENT 

 Tellingly, the City’s Motion for a Protective Order does not dispute that 

expedited discovery is appropriate where, as here, a party has obtained a TRO and 

is seeking injunctive relief.  Rather, the thrust of the City’s argument is that 

Syncora no longer requires expedited discovery because the City has agreed to 

dissolve the TRO and withdraw its request for injunctive relief.  There is, however, 

a significant flaw in this argument — the City has not agreed to dissolve the TRO 

or withdraw its request for injunctive relief.  As a result, the entire factual premise 

underlying the City’s Motion for a Protective Order fails, and Syncora should 

therefore be permitted to conduct limited discovery surrounding its pending 

Emergency Motion to Dissolve the Temporary Restraining Order and Conduct 

Expedited Discovery.   

 Given that the fundamental argument in the City’s Motion for a Protective 

Order no longer applies, the only issue presented by the City’s motion is the scope 

of Syncora’s discovery requests.  The City claims that it need not provide any 

discovery because of the purported burden of Syncora’s discovery requests.  The 

City cannot, however, escape all of its discovery obligations simply because it 

perceives certain requests to be overly broad or unduly burdensome.  Furthermore, 
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as described below, Syncora’s requests are relevant to the issues necessary to 

resolve Syncora’s Emergency Motion to dissolve the TRO.    

I. Until the City Abides by its Representations and Agrees to Dissolve the 

 TRO, Good Cause Exists for Expedited Discovery. 

 

 Upon a showing of good cause, courts allow a party to conduct expedited 

discovery prior to a Rule 26(f) conference.  Dassault Systemes, S.A. v. Keith 

Childress d/b/a Practical Catia Training, case no. 09-10534, 2009 U.S. Dist. 

LEXIS 99708, at *10 (E.D. Mich. Oct. 27, 2009).  “Expedited discovery is 

particularly appropriate when a plaintiff seeks injunctive relief because of the 

expedited nature of injunctive proceedings.”  Ellsworth Associates, Inc. v. United 

States, 917 F. Supp. 841, 844 (D. D.C. 1996); see also U.S. Securities and 

Exchange Commission v. Wilson, case no. 12-cv-15062, 2012 U.S. Dist. LEXIS 

165248, at *11 (E.D. Mich. Nov. 20, 2012). 

 In this case, the City sought and obtained an ex parte TRO.  (Ex Parte 

Temporary Restraining Order and Order to Show Cause Why a Preliminary 

Injunction Should Not Issue.)  Recognizing that the City obtained the TRO under 

false pretenses, Syncora promptly moved to dissolve the TRO and obtain limited 

discovery regarding the allegations supporting the City’s claim for injunctive 

relief.  (Emergency Motion.)  Because the City had already reaped the benefits of 

this improper TRO (i.e., the release of the $15 million in casino gaming revenues), 

it informed Syncora and the Court that it was willing to dissolve the TRO and enter 
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into a stipulated order effectuating that dissolution.  (Preliminary Response to 

Motion and Notification of the City’s Consent to Dissolution of Temporary 

Restraining Order and Withdrawal of Request for Hearing on Preliminary 

Injunction, ¶ 1.)  Yet, when Syncora requested that the City do just that, the City 

quickly changed course and refused to dissolve the TRO.  (Plaintiff City of 

Detroit’s Response to Defendant Syncora’s Notice of Proposed Order Dissolving 

the July 5, 2013 Temporary Restraining Order.)  Worse still, the City asserted — 

contrary to its prior representations — that the TRO was of “indefinite duration.”  

(Id. ¶ 1.) 

 Though the City’s current position is that the TRO should remain in place 

indefinitely, this reversal undercuts the arguments in its Motion for Protective 

Order.  In that motion, the City claims that Syncora no longer requires expedited 

discovery because the City has agreed to dissolve the TRO and withdraw its 

request for a preliminary injunction.  (Mot. at 4.)  As noted, however, the City has 

since reneged on that agreement and now refuses to dissolve the TRO.  Thus, by 

the City’s own logic, Syncora has good cause to conduct expedited discovery.   

 In short, the City cannot have it both ways.  It must either (a) agree to 

dissolve the TRO or (b) allow Syncora to conduct expedited discovery.  Because 

the City is now unwilling to dissolve the TRO, Syncora should be entitled to 

conduct limited discovery relating to its Emergency Motion to dissolve the TRO.  
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Or, in the alternative, the Court should dissolve the TRO and the City’s request for 

a preliminary injunction.    

II. The Expedited Discovery Proposed by Syncora is Specific and Narrowly 

 Tailored to Obtain Information Relevant to Syncora’s Request for 

 Dissolution of the TRO.  
 
 Where good cause for expedited discovery exists, courts allow discovery 

that is narrowly tailored and reasonably calculated to lead to the discovery of 

relevant evidence.  Dassault Systemes, 2009 U.S. Dist. LEXIS 99708, *10 

(Granting expedited discovery where “[t]he Court finds that Plaintiff’s request is 

narrowly tailored to include evidence that is available through civil discovery and 

relevant to its allegations[.]”). 

 Because this dispute involves the propriety of the City’s request for 

injunctive relief, the Court will likely need to balance and consider four factors: (1) 

the likelihood of success on the merits; (2) whether the City will suffer irreparable 

injury without the injunction; (3) the harm to others that will occur if the injunction 

is granted; and, (4) whether the injunction would serve the public interest.  

Certified Restoration Dry Cleaning Network, L.L.C. v. Tenke Corp., 511 F. 3d 535, 

540 (6th Cir. 2007).  To that end, Syncora’s proposed discovery is narrowly 

tailored to address each of these factors.  The City refuses, however, to provide any 

discovery, claiming that the discovery Syncora seeks is irrelevant, overbroad, and 

unduly burdensome.  Yet, as demonstrated below, the discovery that Syncora 
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requested is relevant to the propriety of the TRO and Syncora’s pending 

Emergency Motion.   

 Syncora’s emergency motion [DE10] attached the specific discovery 

Syncora will be seeking.  (Emergency Motion [DE 10], exhibits E-S).  In its 

Motion for a Protective Order, the City attached a summary of Syncora’s discovery 

requests.  This exhibit groups Syncora’s proposed discovery into nine categories.  

As explained below, each of these categories relates to at least one of the factors 

the City must establish to obtain injunctive relief and is therefore relevant to 

Syncora’s pending emergency motion to dissolve the TRO: 

  i. City Finances 

 Discovery relating to the City’s finances is relevant to the City’s claims of 

irreparable harm.  Though the City’s claims of irreparable harm are conclusory and 

amorphous, they appear to fall into two categories: (1) The financial harm the City 

will allegedly suffer if it is unable to obtain money from the General Receipts 

Subaccount; and (2) the harm that the City will allegedly suffer if it cannot 

complete its negotiations with creditors.  Thus, discovery relating to the City’s 

finances will allow Syncora to better understand how and why the City will — or 

will not — suffer irreparable harm if the TRO is lifted. 
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  ii. General Creditor Negotiations 

 Discovery relating to the general creditor negotiations is relevant to the 

City’s claims of irreparable harm.  As noted above, the City alleges that it was 

likely to suffer irreparable harm if it could not complete its negotiations with 

creditors.  The City further argued that the $15 million from the General Receipts 

Subaccount was a necessary part of these negotiations.  Syncora therefore seeks 

discovery relating to these negotiations. 

  iii. Rights and Obligations Under Different Agreements 

 Discovery relating to the parties’ rights and obligations under the various 

transaction documents is relevant to the City’s likelihood of success on the merits.  

These various transaction documents set forth the rights and obligations of the 

parties and thus are essential to the present dispute, which hinges on Syncora’s 

rights under these agreements. 

  iv. Certificates of Participation (“COPs”) 

 Discovery relating to the COPs is relevant to the City’s likelihood of success 

on the merits.  As explained in Syncora’s Emergency Motion [DE 10] and Syncora 

Guarantee Inc.’s Motion to Dismiss Plaintiff City of Detroit’s Verified Complaint 

[DE 38] (“Motion to Dismiss”), which is fully incorporated and relied on herein, 

the Service Corporations’ failure to make a $40 million payment to the COP-

holders triggered a cross-default under the Swap Agreement that led to automatic 
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cash trapping under the Collateral Agreement.  This discovery therefore directly 

relates to the present dispute. 

  v. Negotiations and Settlement with Swap Counterparties 

 Discovery relating to the City’s negotiations and settlement with the Swap 

Counterparties is relevant the City’s likelihood of success on the merits, the City’s 

allegations of irreparable harm, and the potential harm that Syncora suffered as a 

result of the injunction.  The City claims that it needed an ex parte temporary 

restraining order because the cash trapping in the General Receipts Subaccount 

was allegedly harming its negotiations with creditors, including the swap 

counterparties.  The City does not, however, describe in any detail how these 

negotiations were harmed. 

  vi. Use of Casino Revenues       

 Discovery relating to use of Casino Revenues is relevant to the harm that 

Syncora will experience as a result of the TRO.  In particular, Syncora seeks 

discovery relating to the use of the casino revenues — i.e., Syncora’s collateral — 

that should, under the Collateral Agreement, be trapped and yet, because of the 

TRO, are currently being released to the City. 

  vii. Cash Trap Conduct 

 Discovery relating to the decision by U.S. Bank to trap the funds in the 

General Receipts Subaccount is relevant to the City’s likelihood of success on the 
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merits.  This category of discovery goes directly to Syncora’s alleged wrongdoing, 

which includes the City’s allegation that Syncora tortiously interfered with the 

Collateral Agreement and caused U.S. Bank to improperly trap the cash in the 

General Receipts Subaccount.     

  viii. The City’s Harm 
 
 Discovery relating to the City’s claims of the harm that it suffered as a result 

of Syncora’s actions is relevant to the City’s irreparable harm and likelihood of 

success on the merits. 

  ix. Miscellaneous 
 
 The City includes five subcategories under its miscellaneous heading, 

requiring consideration of each separately.   

  a. “All documents or communications relating to the allegations in 

paragraphs 53-61, 63-68, 70-73, and 74-79 of the Complaint.”  This request is 

relevant to the City’s likelihood of success on the merits.  As the City explains in 

its Motion for Protective Order, “[t]hese are references to all of the substantive 

paragraphs pled in connection with each of the City’s counts against Syncora.”  

This is a standard discovery request directed specifically at the allegations in the 

Verified Complaint that form the basis for the City’s request for injunctive relief. 
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  b. “All documents or communications relating to any termination 

events or events of default under the Collateral Agreement.”  This request is 

relevant to the City’s likelihood of success on the merits. 

  c. “All documents or communications relating to the City’s 

allegation that Syncora acted in bad faith and without legal justification.”  One of 

the City’s main claims in this dispute is that Syncora tortiously interfered with the 

City’s contractual and advantageous relations.  Discovery related to the intent 

element of this claim is therefore relevant to the City’s likelihood of success on the 

merits. 

  d. “All documents the City intends to introduce at the preliminary 

injunction hearing.”  This is a standard request that should pose no burden to the 

City. 

  e. “All documents or communications relating to Kevyn Orr’s 

authority over the Service Corporations.”  This request is intended to explore the 

scope of Mr. Orr’s powers and thus is relevant to the City’s likelihood of success 

on the merits, Syncora’s potential harm, and the potential harm to the public 

interest.          
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CONCLUSION 

 For the foregoing reasons, Syncora respectfully requests that the Court deny 

the City’s Motion for a Protective Order or, in the alternative, dissolve the TRO 

and deny the City’s request for a preliminary injunction.  

 

 

 

 

              

Dated:  August 5, 2013 

By:  

Respectfully submitted, 
 
/s/ Gerard V. Mantese 

Stephen C. Hackney 
Ryan Blaine Bennett 
William E. Arnault 
Lally A. Gartel 
KIRKLAND & ELLIS LLP 
300 North LaSalle 
Chicago, Illinois 60654 
Telephone: (312) 862-2000 
Facsimile: (312) 862-2200 
  
ATTORNEYS FOR DEFENDANT 

SYNCORA GUARANTEE, INC. 

 Gerard V. Mantese 
Mantese Honigman Rossman and 
Williamson, P.C.  
1361 East Big Beaver Road  
Troy, Michigan 48083 
Phone: 248-457-9200 
Fax: 248-457-9201 
 
ATTORNEYS FOR DEFENDANT  

SYNCORA GUARANTEE, INC. 
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CERTIFICATE OF SERVICE 

 

  I hereby certify that on August 5, 2013, I caused the foregoing papers to be 

electronically filed with the Clerk of the Court using the ECF system which will 

send electronic notices of same to all counsel of record. 

 I declare under the penalty of perjury that the foregoing statements are true 

to the best of my knowledge, information, and belief. 

 

       /s/ Gerard V. Mantese    
        Gerard V. Mantese 
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